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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 

{OPTS-62003C;  TSH-FRL  1820-5] 

Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Processing, 

Distribution  in  Commerce,  and  Use 
Prohibitions;  Proposed  Restrictions  on 
Use  at  Agricultural  Pesticide  and 
Fertilizer  Facilities;  Abeyance  of 
Proposed  Rule  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule  Amendment; 
Notice  of  Abeyance. 

SUMMARY:  EPA  announces  its  decision 
to  hold  in  abeyance  its  May  2, 1980 
proposed  amendment  (45  FR  30989,  May 
9, 1980)  to  the  Final  PCB  Ban  Rule.  This 
amendment  proposed  to  prohibit  the  use 
of  PCB  Items  in  facilities  manufacturing, 
processing,  or  storing  fertilizers  or 
agricultural  pesticides.  This  decision 
was  made  in  part  because  of  the 
October  30, 1980  decision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  which  set  aside  two 
key  provisions  of  the  Agency’s  Final 
PCB  Ban  Rule. 

DATES:  The  proposed  rule  amendment 
will  be  held  in  abeyance  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT 

John  B.  Ritch,  Jr.,  Industry  Assistance 
Office  (TS-799),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460,  in  Washington,  D.C.:  (554— 
1404),  Toll  free:  (800-424-9065),  Outside 
the  USA:  (Operator-202-554-1404). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  9, 1980  (45  FR 
30989),  EPA  proposed  to  amend  its  Final 
PCB  Ban  Rule  to  prohibit  the  use  PCB 
Items  in  facilities  manufacturing, 
processing,  or  storing  fertilizers  or 
agricultural  pesticides.  The  term  PCB 
Item  is  defined  in  40  CFR  761.2(x),  and 
includes:  PCB  Large  High  and  Low 
Voltage  Capacitors,  PCB  Transformers, 
PCB — Contaminated  Transformers,  PCB 


Heat  Transfer  Systems,  and  PCB 
Hydraulic  Systems.  PCB  small 
capacitors  (containing  less  than  three 
pounds  of  fluid)  were  not  to  be  regulated 
by  the  proposal.  Related  rulemaking 
proposals  by  the  Food  and  Drug 
Administration  and  the  U.S.  Department 
of  Agriculture  were  published  on  May  9, 
1980  in  the  Federal  Register. 

On  October  30, 1980,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (the  D.C.  Circuit  or  the 
Court)  set  aside  two  key  provisions  of 
the  Agency’s.Final  PCB  Ban  Rule.  In 
Environmental  Defense  Fund,  Inc.,  v. 
Environmental  Protection  Agency,  No. 
79-1580  (D.C.  Cir.,  Oct.  30, 1980).  the 
D.C.  Circuit  decided  that  EPA’s 
designation  of  the  use  of  intact,  non¬ 
leaking  transformers,  capacitors,  and 
electromagnets  containing  PCBs  as 
“totally-enclosed"  uses  was  not 
supported  by  substantial  evidence  in  the 
record.  Similarly,  the  Court  decided  that 
EPA’s  determination  to  exclude  PCBs  in 
concentrations  below  50  parts  per 
million  (ppm)  from  regulation  under 
section  6(e)  of  the  Toxic  Substances 
Control  Act  (TSCA)  was  not  supported 
by  substantial  evidence  in  the  record. 
The  court  set  aside  those  parts  of  the 
regulation,  and  remanded  those  portions 
of  the  record  to  EPA  for  further 
proceedings  consistent  with  the  Court’s 
opinion.  Without  EPA’s  rules  on  these 
two  issues,  the  absolute  prohibitions  of 
Section  6(e) — including  the  prohibition 
against  all  uses  of  PCBs  regardless  of 
concentration — apply  when  the  decision 
becomes  effective. 

On  February  12, 1981,  the  D.C.  Circuit 
issued  an  order  whch  conditionally 
stayed  the  effectiveness  of  its  decision. 
This  stay  was  in  response  to  a  joint 
motion  submitted  by  EPA  and  the  other 
parties  to  the  EDF  litigation.  The  Court’s 
order  permits  owners  and  users  of  PCB 
Transformers  and  PCB-conlaminated 
Transformers  who  comply  with  any 
applicable  interim  risk-reduction 
measures  set  forth  in  the  Court’s  order 
to  continue  to  use  the  equipment  for  the 
18-month  rulemaking  period.  (The 
Court’s  order  was  published  in  the 
Federal  Register  on  March  10, 1981  at  46 


FR  16093.  EPA  explained  the  Court's 
decision  and  the  interim  measures 
program  at  46  FR  16090.)  In  connection 
with  the  rulemaking,  EPA  will  be 
gathering  a  substantial  amount  of 
factual  information  relating  to  the  use  of 
PCB-containing  electrical  equipment. 

Because  information  generated  in 
connection  with  the  remand  of  the  PCB 
regulations  resulting  from  the  EDF 
litigation  will  be  useful  to  the  Agency  in 
drawing  conclusions  about  PCB- 
containing  electrical  equipment  in 
agricultural  pesticide  and  fertilizer 
facilities,  and  because  the  interim 
measures  program  ordered  by  the  D.C. 
Circuit  applies  to  PCB-containing 
transformers,  including  such  equipment 
in  agricultrual  pesticide  and  fertilizer 
facilities,  EPA  has  decided  to  hold  the 
rulemaking  initiated  on  May  9, 1980  in 
abeyance.  EPA  anticipates  the  interim 
measures  program  will  provide 
adequate  interim  protection  against  the 
risks  associated  with  the  use  of  PCB- 
containing  electrical  equipment  in 
agricultural  pesticide  and  fertilizer 
facilities  as  well  as  in  food  and  feed 
facilities.  EPA  will  subsequently 
determine  what  step  to  take  concerning 
the  proposed  amendment  to  the  PCB 
rules  published  on  May  9, 1980.  This 
determination  will  be  the  subject  of  a 
future  notice. 

EPA’s  Advance  Notice  of  Proposed 
Rulemaking  (AMPR)  with  respect  to  the 
use  of  PCB-containing  equipment, 
arising  from  the  EDF  litigation,  was 
published  in  the  Federal  Register  of 
March  10, 1981  (46  FR  16096).  The 
comment  period  for  that  notice  extends 
until  December  7, 1981.  EPA  encourages 
“persons  who  own  or  use  PCB-containing 
electrical  equipment  in  food,  feed, 
agricultural  pesticide  and  fertilizer 
industries  to  submit  comments  in 
response  to  the  March  10, 1981  ANPR. 

Dated:  April  28, 1981. 

Edwin  H.  Clark,  II, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances, 
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